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September 24, 2015

Dear Members:

As most of you know we have been in a battle with Walter Energy for sixteen (16)
months now over our application to the Labour Relations Board dealing with Section

54,

As you know we were successful July 2014 with our application to the Labour Board
in regards to Section 54. As a result of this, the Labour Board ordered Walter
Energy to pay all members of Steelworkers Local 1-424 for all wages lost between
April 17%, 2014 through to June 17", 2014, less any monies received by the
member.

Walter Energy asked the Labour Board for reconsideration to the decision and this
was granted. The Labour Board then ordered a hearing and that hearing was set for
May 4™ & 5, 2015,

Local 1-424 was again successful and the board again ordered Walter Energy to pay
alltr!‘nembers of Local 1-424 for all monies lost between April 17%, 2014 through June
17, 2014.

Walter Energy on June 29" of this year again asked the Labour Board for
reconsideration citing a number of issues.

On Wednesday, September 23", 2015 the Labour Board has “denied” Walter
Energy’s application for reconsideration. Which again mean they are to Pay alt
members of Local 1-424 all money owed from April 17, 2014 to June 17", 2014 less
any monies received by the members.

Walter Energy may choose to now refer this issue to the courts if and they choose
this avenue they have 60 days to do so.

We have contacted the Employer to meet with us and go though the process of
determining what monies are owed to the membership. The Company has not
responded to our request.




The other outstanding issue we have is the arbitration award dealing with our $500
working in the North Allowance. We lost this grievance and we have referred this
issue to the courts as we believe the arbitrator has made an error in law.

We will keep you informed on both these issues as they progress

In Solidarity,
Ay

Dan Will
Business Agent

FRANK EVERITT BRIAN CROY ROD PARK DAN WILL BRIAN O’ROURKE RHONDA ARMSTRONG
President 17 Vice President 2" ¥ice President 3" Vice President Financial Secretary Recording Secretary
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DECISION OF THE BOARD

The Emplover applies under Section 141 of the Labour Relations Code (the
“Code”) for leave and reconsideration of BCLRB No. B106/2015. The decision in
B106/2015 has been referred fo as the "Remittal Decision” in these proceedings. It
arose after the original decision in this matter, BCLRB No. B154/2012, was overiurnad
and the matter was remitted to a new panel of the Board as a result of the unavaitability
of the previcus panel.

The Remittal Decision found that the Employer’s layoff of approximately 300
employees without a definite time for the recall of the employees feli within Section 54 of
the Code, The Remittal Decision concluded that the Fmiployer was in breach of that
provision as the Employer had nof given notice of the layoff or engaged in adjustment
plan discussions with the Union as required under Section 54. As the Employer had
agreed to damages in lieu of notice being an appropriate remedy if a breach of Section
54 was found (Remittal Decision, para, 80), the Remiittal Decision ordered damages
equivalent to sixty days’ pay for each of the affected employees, subject to mitigation.

The Employer applies for leave and roconsideration of the Remittal Decision on
the following grounds: '

(&) The Orlginal Panel made paipable and overriding errors in
concluding:

i, thal the experts were forecasting a decline in Canadian
coal production in 2014;

ii.  that layoffs in 2014 were likely and predictable based
upon market forecasts: and

ii.  that price levels in the fall of 2013-were “unsustainable”
for the Employer and caused “alarm” as to the
“viahility” of the Wolvering Mine.

{b)  The Decision is inconsistent with the principles expressed
or implied in the Cede because the Criginal Pansl:

B im—conchuded that the layoff was indefinite; not temporary;

A, based on irrelevant factors not fied to the true
nature of the layoff; and

B. by giving no consideration to the fact the Union
did not call one of its Officers fo testify about
the contents of an important conversation
betwean the Employer and the Union;
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ii.  expanded the application of saction 54 to hclude
cireumstances where an employer is ‘likely" to
implernent a change, or where a change "may be”
hecessary when the section on its face only applies i
‘an employer introduces or intends to introduce” a
change;

il.  expanded the application of saction 54 to require
- employers {o give ‘notica’ of future evenis outside the

employer’s control; and

v.  adopted an Interpretation of section 54 notice that is
inconsistent with labour relations expectations and
which feads o uncertainty,

in its leave and reconsideration application, the Employer submitted detailed
arguments in respect to each of these grounds. The Union responded in detail {o the
Employer's arguments.

We have reviewed and considered the parties’ submissions in @ manner
corresponding lo the care and detail with which they have been put forward,

An application under Section 141 must meet the Board’s established test hefore
leave for reconsideration will be granted. An applicant must establish a good, arguable
case of sufficient merit that may stcceed on one of the established grounds for
reconsideration:  Brinco Coal Mining Comoration, BCLRB No. B74/93 {Leave for
Reconsideration of BCLRB No. B6/93), 20 C.L.R.B.R. (2d) 44 (“Brinco™).

The Employer's primary argument hefore the remittal panel was that temporary
layoffs do not fall under Section 54 of the Code. That argument forms the basis of
grounds (b} i and iv in the present leave and reconsideration application. We will address
those arguments first below,

Along with its determination in respect to that position, however, the Remittal .

Decision went on to conclude, “The evidence does not establish the Employer was not in
& position to advise the Union at some point prior to Aprit 15, 2014, that an Indefinite
Layoff was likely or would be implemented” (para. 141). The explanation earlier in
paragraph 141 and in the second sentence of paragraph 144 make it clear that the
evidence being referred to is the previous nine month pericd from July 2013 to the end
of March 2014, That concluslon in paragraph 141 of the Remittal Decision has

prompted grounds (a) | - il and (b) ii - iii of the leave and._reconsideration_application... - -.

We will address those grounds for review after dealing with the temporary layoff
grounds. .

We lumn first to ground (b} i of the leave and recensideration application. It states:

(b} The Decislon is inconsistent with the principles expressed
or implied in the Code because the Original Panel:
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i c_onciuded that the layoff was indefinite, not temporary;

A. based on irrelevant factors not tied to the true
hature of the layoff; and

B." by giving no consideration to the fact the Union

- did ndt call one of its Officers to testify about

© the contents of an important conversation
between the Employer and the Union.

In this ground for leave and reconsideration, the Employer challonges the
determination in the Remittal Decision that the layoff was for an indefinite period of time,
not temporary. In its argument, the Employer says that this lssue ralses a guestion of
labour refations policy. The Employer says “it cannot be the case [as conclided in
paragraph 46 of the Remiital Decision] that whether or not a layoff is temporary or
indefinite in nature depends on whether the Employer ‘clearly communicated® its
intentions with respect to recall to employees and fo the union”. The Employer says
that it "Is the actual subjective intention of the Employer, at the time of the layoff, that is
relevant to this determination”.

In the fagts of the case the layoff was declided upon and implemented within a
short period of time in early to mid-April 2014, As such, the facts quickly moved beyond
the potential subjective intentions of the Employer in respect fo whether it intended to
infroduce a measure or change that would fall within Sectlon 54 of the Code; see the
initial language in Section 54 of the Code, ‘i an employer introduces or intends to
introduce a measure, policy practice or change...”. The change was in fact decided
upon and implemented. The question is the nature of the change. That is not a policy
question. That is a factual determination to be made based upon the evidence in the
case, '

The factual determination made in that regard in the Remittal Decision has not
bean challenged on a palpable and overriding error basis. in considering the grounds
that are advanced, for the purposes of our defermination here we will accept, without
deciding, that an adverse inference should be drawn in respect o Will's evidence as a
result of the Union not calling a fellow Union officer, George Rowe, in respect 1o a
conversation among Kingwel, the Director of Human Resources for the Mine, WHll and
Rowe. In doing -so, we do not see the resultant evidence of that conversation
fmpugning the overall factual determination In the Remittal Decision that the layoff was
of an indefinite nature. Among other matters, that determination rested on the Q&A
given to the employees by the Employer on the date of the layoff, Aprit 15, 2014

13

nemittal Decision, para. 37. That communication clearly left the possibility of recall in
an indefinite status, subject to “coal prices and positive future indicators strong enough
to continue susiainable operations”. The intent was to resume, but that was subject to
“coal prices and pesitive future indicators”,

As well, the nature of that communication was consistent with what the then
President of the Company’s Canadian Operations, Dan Cartwright, sald that same day
to the employess: Remittal Declsion, para. 45. Cartwright was part of what is referred
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to in the Remittal Decision as the Company, with the Company being the decision
maker in the matter, as opposed to the local management of the Mine, which was
identified as the Employer: see Remittal Decision, para. 4. The decision to idle the Mine
was made by the Company, not the Employer: Remittal Decislon, para, 29. As a result,
in terms of the factual determination to be made regarding the nature of the layoff, it is
clear that the evidence of what the Company had to say through Cartwright and the
Q&A given to the employees would in any event outweigh in the ciroumstances what
Kingwell, as a member of the non-decislon making local Ermployer, had to say to Wil

and Rowe,
Accordingly, we do not accept this ground for leave and reconsideration.

In support of its position regarding temporary layoffs and Section 54 of the Code,
the Employer submits (b) Iv of the leave and reconsideration application. In this ground
for leave and reconsideration, the Employer says the Remittal Decision is inconsistent
with the principles expressed and implied in the Code because it has “adopted an
interpretation of Section 54 notice that is inconsistentwith labour relations expectations
and which leads to uncertainty”. The Employer's arguments before the remittal panel
on this point are summarized in paragraphs 75-79 of the Remittal Decision. The
Employer says the Remittal Decision has created uncertainty in the law by applying
Section 54 of the Code to a temporary layoff. The Employer submits that “[[Jegislation
should not be interpreted in a way that creates uncertainty and unpredictability”,

In support of that position the Employer cites comments at paragraphs 88-80 of
Gateway Casinos & Entertainment Inc., BCLRB No. B81/2010 {(Leave for
Reconsideration of BCLRBE No, B210/2009) (“Gateway Casinos’). Those comments
confirm “the need for the Board to provide the parties in the workplaces of British
Columbla with as much clarity and cerlainty as possible” and thus the need for the
Board “to bé as clear and practically oriented as possible”. (paras. 88-90) Those
comments in effect deal with the three evils of litigation - cost, delay and complexity — in
regard to Board proceedings. Of those three, complexity can be argued to be 4 driver
or enabler of the other two, cost and delay. In tum, uncertainty and unpredictability can
be seen to be contributors to complexity,. The concerns are real and of general
application,

However, the specific concerns in Gateway Casinos addressad in these
comments were in respect to ‘endless debate and attempted jurisprudential revision”.
(para. 88) What had occurred in that case, and was fusther referenced in respect to
another case at paragraph 89, was continued, seemingly “sndless debate and

-attempted-jurisprudential revision regarding s recurTing issus under the Code, namely

who is an "employee” under the Code. In prior cases, that issue had in reality been
beaten to death, at great cost {o the parties and the Board over a protracted period of
time. While the Board may not have achieved the kind of clarity one would hope for in
respect to the issue, nonethecless there was and is a need for some practicality in the
approach tfo this recurring issue in the interest of all involved.
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Tha current case is different. It is acknowledged by all involved that it is a case
of first instance, Inthat regard, the Employer argues there should be 4 black and white,
or light switch,distinction drawn by the Board that Section 54 of the Code applies {6
permaneni Closures of operations, but not any form of layoff absent a permanent
closure ahd formal, issued terminations of employment. The prablem of course is that
the-sfatute does not say that. [t easily could do so. It could, for instance, limit the
application of Section 54 of the Code to terminations of employment. The fact that it
does not do so gives rise fo the interpretation issue in this case, at first instance,

The first insténcé nature of that issue arises In the following context. The facts

are that the Employer laid off approximately 300 employees for an unspecified period of -

time without notice. The recall of the employees was explained to be subject fo the
recavery of the international price for metallurgical coal. That in fact left the employees
with uncertainty in respect to their "securify of employment”. “Security of employment”
is an express concern under Section 54 of the Code. In the circumstances, the issilo
then begomes whether the Board should interpret Section 54 to categorically not apply
to layoffs, thus including this very significant layoff of employees affecting their "security
of employment”.

Section 2(a) of the Gode makes It a specific duty of the Board to recognize the
“rights and obligations of employees” under the Code, as well as the more usually
considered rights and ohligations of the two more usual participants in Board
proceedings, unions and employars.

In our view, the express concern in Section 54 of the Code regarding employees’
“security of employment” falls within the Section 2(a) duly of the Board fo recognize the
“rights and obligations of employees”, as well as employers and unions. The black and
white certainty the Employer calls for here under Section 54 of the Gode would in effect
undermine consideration of the “security of employment” of the 300 indefinitely taid off
employees, with "security of employment” being an expressly referenced concern under
Section 54 of the Code. Interpretively, in ferms of the speclfle provision in Section 54,
the Code overall (including Section 2), and purposively, we do not find that would be
appropriate, :

The Remittal Declsion was careful to hote the specific nature of the Jayolf in this
vase. It was identified as being "of a long-term and indefinite nature” and then in fact
defined as the "Indefinite Layoff™

| find the layoff was inlended to ke lengthy, lasting at teast
12-to—45-months—furtherfind-that-at-the-time the-layoif-was

implemented, the recall of employees was confingeni ah, and
subject fo, an increase in the global price for ceal. As such, ! find
the layoff in the present case was of a long-term and indefinite
nature (the "indefinite Layoff"). (Remittal Decision, para. 47)

In the circumnstances we have identified, we do not find that it would be possible or
appropriate for the Board to categorically say that all layoffs of employees are not
subject to Section 54 of the Code, including the layoff of the particular nafure so
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carefully defined in this case. As a result, we do not accept this ground for
reconsideration and leave is denied in respect {o it.

We tum then to grounds (b) ii and iii in the Employer’s overview of its grounds for
reconsideration. The Union submits that these grounds overlap. We agree and will
consider them in effect together, Grounds (b} i and iti are as follows:

(b)  The Desision is inconsistent with the principles expressed
or implied in the Code because the Original Panel. -

ii expanded the application of seotion 54 fo include
circumstances where an employer is “likely” to implement a
change, or where a change “may be" necessary when the
section on its face only applies if “an employer introduces or
intends to introduce” a changs;

iii expanded the application of section 54 to requjre employers
to give ‘notice’ of future events outside the employer's
control; ... .

These grounds, and the Union's response to them, in effect focus on paragraphs
137-144 of the Remittal Decision. In particular, the Employer challenges the conclusion
reachaed in paragraph 141. For convenience, we set out paragraphs 137-144 of the
Remittal Decision in their entirety:

The Board's existing approach under Section 54 of the
Code alse accounts for those circumstances in which an employer
is ot able to meet the 60 days' notice requirement. Again, applying
a case-by-case approach, the Board wil first examine the
circumstancas before it to delermine whether an employer was
nevertheless In a position to advise the union that a decision was
likely and to discuss the possible effects of the dacislon on the
affected employees: The Brewster Heaitheare Group Ine,, BCLRB
No. B154/2012, 218 C.L.R.B.R. (2d) 142 at paras. 36-37, (para.
137)

As a result of actions or gircumstances completely culside
the control of an sruployer, if an employer is unable o provide the
required notice, the Board may refieve against all or part of the
niotice period. However, such relief will be the exception. Where .

noiice s possible, it must be provided; UBC at p. 58; Pacific Pool at
paras. 40-41. (para. 138)

Finally, the Board will have regard to the practical
requirements and consequances of Section 54(1) of the Code to
take into account a wide varlety of workplace arrangements. As the
Court of Appeal recognized in OPEIU at paragraph 18, this can
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involve a delicate balancing between different constituencies with
different and competing interests. (para, 139)

The Employer says requiring notice for a temporary layoff
requires that dn employer predict, 60 days in advance, what
markets will be like, or-else must risk paying 60 days’ wages fo
produce a product that cannot be sold. [t says the viability of a
business is put at risk by such an interpretation. It further states
that, once i reached the point of losing money in April 2014, it
should nat be required to continue its operations because of the 60
days' Notice requirements in the Code. (para, 140)

The only issue before me is whether in the circumstances of
the present case Notlee was required. The Employer accepts that,
if so, damages are appropriate. Having adopted a bright line
approach, the Employer did not advance arguments that it could
not have given the Union Notice in advance of Implementing its
decision. On the contrary, i relies on what it asserts are the
difficulties arlsing from its failure to do so. For example, the
evidence in fte present case was that the Employer knew over a
period of nine months that the ‘global pricé for metallurgical coal
was at a level that created a lot of concern for the Company and it
was "shocked" by the drop in the coal price in July 2013. These
conditions remained relatively constant and were well below what
the Employer considered sustainable. The Unlon and employees
voiced thelr own concemns in March 2014. The evidence does not
establish the Employer was not In a position to advise the Union at
some point prior to April 15, 2014, that an Indefinite Layolf was
likely or would be implemeanted. (para. 141)

Similarly, | find the gvidence does ot establish that giving
Notlce to the Union beginning in Aprit 2014 would have put the
Employer in e position of being required to “produce a product
that cannot be sold®. First, the Employer was required to factor into
its decisfon-making its potential obligations under Section 84(1) of
the Code. This is particularly so given its knowledge of the long-
term nature of the layoff. Among the factors to be taken into
account would have been the cost of operating during the notice
period and consulting with the Unjon. As the evidence hefore me
establishes, the Employer was aiready called upon to make a
series of difficult. decisions, including maintaining the Mine in &
ready state at a cost of $500,000 a month, idling the Mine on an

indefinite hasls and-avoiding a payeut-of $14.6-millien-in-severance; -—

among a range of other factors. It had existing coat stock that i
decided it would not sell until the price went up. Moreover, the
existence of coal reserves ready for quick sale once the price went
up was idenilfled In the evidence before me as key in that it
provided for a quick infusion of funds during any restart of the
mining operation. (para. 142)

As the Board stated In Pacific Pool:
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[...] The Employer did nof bring an application to the
Board secking relief from the Section §4 obligation
and in doing so-provide evidence of the-impossibiiity
of complying with the notice provisions. instead, the
Employer balancad its inferest in maximizing its
ability to sell-its assets by keeping the discussions
secret, against the notice requirements under
Section 54, which it saw as potentially jeopardizing
any sale, choosing the first. Put another way, the
Employer balanced the potential costs associated
with providing notice against the costs associated
with not providing nofice, preferring the latter. (para.
43) (para. 143)

“The Employer also did not argue exceptional clroumstances
exist int the present case such as to relleve against all or part of the
Notice requirements. While market conditions may be volatile and
fluctuating, the evidence befora me shows the Employer and the
Company were closely monitoring it for nine months while it was
within a price range it characterized as raising a lot of concern.
(para. 144)

Having reviewed the Remittal Decision and the parties’ submissions we find that
the conclusion to paragraph 141 above is in error. The conclusion o paragraph 141 is
inconsistent with the requlirements in the statute. :

Paragraph 141 concludes, “The evidence does not establish the Employer was
not In a position to advise the Union at some point prior o April 15, 2014, that an
Indefinite Layoff was likely or would be implemented”. The conclusion infers that
Section 54 notice can be required in circurstances whets it may be "likely” that the Kind
of measures or changes noted in the section may occur, That is clearly incorrect. It
does not meet the statutory language requiring that the section Is triggered only where
an employer “infroduces or intends to introduce” such a measure, policy, practice, or
change. '

This is apparent not only from a statutory interpretation perspective, but also
important from a practical perspective. It is simply not reasonable or practical that an
employer should be required fo give Section 54 notice if a change, etc., is “likely”. In
industries with market volatility, such as in the present case, that could result in the
need for ongoing, re-issued, roliing natices. That would make no practical sense, be
unfairly onerous, and unhelpful to the parties overall, along with belng inconsistent with

28

the statutory language.

To the extent that the Remittal Decision relied upon the Board’s decision in The
Brewster Healthcare Group Ing., BCLRB No, B154/2012 (“Brewsfer”) in respect to the
relevance of what is “likely", we find that decision is distinguishable. The distinguishable
nature of Brewster can be gleaned from the first few sentences of paragraph 37
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The Employer could have adyised the Union, under Section
54 of the Caode, of the Impending change of ownership in August
2010 when the financial difficulties led to foreclosure proceedings,
or In April 2014 when the Lender obtained a ¢ourt order for the sale
of Arbor House. The Employer chose not fo advise the Unlon until
November 17, 2071 which is the date that it also notified the
ernployees of a layoff effective November 30, 2011. The Employer
has not provided any arguments before the Board to justify this
choice, ... '

Brewster was hot subject to reconsideration. It is also apparent that the use of "likely” in
the decision was not in an effoit to establish a statuiorily based test after a careful
consideration and explanation of the statutory language. Rather, the panel in Brewsfer
wag providing an answer in what was very much a fact driven case and, as we have
noted, the answer provided was not appealed. As @ result, we do not find it is
appropriate to attempt to draw from the use of the word “likely” in paragraph 36 of
Barewster a test that what may be “likely” in certain circumstances meels the statutory
test of an employer intreducing or intending to introduce the kind of measures or
changes noted in Section 54 of the Code. That is particulasly the case when the leading
decisions to turn to on this point are Universily of British Columbia, BCLRB No,
B371/94, 26 C.L.R.B.R. (2d) 33 (“UBC") and Pacific Pool Water Products Lid., BCLRB
No. B43/2000. ‘

The use of “likely” at the end of paragraph 141 of the Remittal Decision is thus in
error. However, that error Is not material to the bright line statutory Interpretation lssue
regarding Section 54 of the Code and temporary Jayoffs that the Employer was
advancing in this case, In other woids, It was not necessary for the Remiital Decision to
adopt this use of the term “likely” in order to answer the Employer's temporary layoffs
argument and we have found that the Remittal Decision correctly answers that
argument in the facts of the case. As a result, the emor in respect to “lkely” does not
result in the Remittal Decision baing cverturned.

We tum to grounds (a) i - ifl of the leave and reconsideration application. While
the specific assertions in these grounds are In respect to asserted palpable and
overriding errors in the Remittal Declsion, ultimately all of these grounds refer to the use
of “likely” at the end of paragraph 141 of the Remitta) Decision. As just noted, we have
found error in that regard but also that the eror does not affect or obviate the
conclusion in the Remittal Decision regarding Section 54 of the Code in the particular
facts of this case. This in itself disposes of grounds (g) i - iil.

31

However, we add that we do not find that the Remittal Decision In fact made the
errors asserted in i and ii. 1n respect to i, in any event these points again ulimately
speak to the use of “likely” at the end of paragraph 141 and we have concluded “likely”
does not meet the statutory test of an Employer introducing or intending to introduce a
change, efc. Nonetheless, as explained above, that does not unidermine the conclusion
in the Remittal Decision which does not accept that a layoff of the nature in this case
categarically cannot fall within Section 54 of the Code,
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In light of the above, leave is denied and the application for reconsideration is
dismissad. '
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