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[1] THE COURT:  The petitioners have brought four applications in these CCAA 

proceedings. 

The Energybuild Sale 

[2] The first application relates to my previous order granted December 13, 2017. 

By paragraph 3 of that order, I authorized the petitioners to take steps to direct 

“Energybuild Ltd.” to enter into an offer letter with Specialty Carbons Limited 

(“Specialty Carbons”). That offer letter related to a potential sale of the assets of the 

U.K. arm of the Walter Canada Group. 

[3] Unfortunately, the petitioners and the CRO later recognized that another 

company, Energybuild Holdings Limited, had executed the offer letter and not 

Energybuild Ltd. The petitioners bring this application to change the name pursuant 

to the slip rule, which of course allows amendments of orders where there has been 

a typographical or other everyday slip in respect of the drafting of an order. 

Accordingly, the petitioners seek to replace the words “Energybuild Ltd.” with 

“Energybuild Holdings Limited.” 

[4] I am satisfied that that order is appropriate in the circumstances. No one has 

voiced any opposition to this relief. The amendment will simply recognize the correct 

legal entity that was the subject of that part of the December 13 order. 

[5] The second and third applications relate to the substance of the sale of the 

U.K. arm of the Walter Canada Group, which essentially comprises a mining 

operation in Wales. The 16th Monitor’s report, the supplement to the 16th Monitor’s 

report and Mr. Aziz’s affidavit #18 all outline in detail the efforts that have been made 

for some years now to divest those particular holdings. 

[6] Happily, those efforts resulted in a conditional offer from Specialty Carbons 

which, as stated above, was directed to be accepted by my order of December 13, 

2017. That offer allowed for an exclusivity period while further due diligence was 

being completed. Due diligence and later negotiations between the parties have now 
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been completed and the final sale agreement is being presented for this Court’s 

approval. 

[7] Both the petitioners and the Monitor submit that significant benefits will be 

obtained under the Specialty Carbons sale agreement. Principally, they include: a 

repayment of substantial interim advances that have been made into the U.K. 

entities, which will enhance the balances held by the Canadian entities and stop the 

need to fund further amounts; and, a price enhancement since the original offer 

letter. Other benefits are outlined in the materials. 

[8] The Monitor supports approval of this transaction. No other stakeholders 

oppose. 

[9] The only wrinkle arises from the fact that, during the exclusivity period, the 

petitioners received an unsolicited offer in respect of these same assets. That offer 

was substantially higher than that offered by Specialty Carbons. Notwithstanding the 

higher offer, the petitioners and the Monitor continue to support the sale to Specialty 

Carbons. Essentially, the argument is that it is a “bird in the hand”. The petitioners, 

the CRO and the Monitor are of the view that acceptance of the Specialty Carbons 

agreement will avoid, not only the time needed to properly consider this further offer, 

but also the risk that this further offer may not complete. Another risk is that this new 

offer may, after a due diligence period, be at a lesser price or even less than the 

Specialty Carbons offer. 

[10] I accept the submissions of the petitioners, the CRO and the Monitor that the 

“bird in the hand” approach is the proper one here. Accordingly, the Specialty 

Carbons sale agreement is approved on the terms sought. 

[11] The second application relating to the Specialty Carbons transaction is to seal 

Mr. Aziz’s confidential affidavit #20. This affidavit encloses the unredacted copy of 

the Specialty Carbons agreement, which discloses the price of the transaction. I 

have previously granted sealing orders in these proceedings, given that I was 

satisfied then, as I am now, that a sealing order is appropriate in light of the 
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principles set out in Sierra Club of Canada v. Canada (Minister of Finance), 2002 

SCC 41. 

[12] However, the duration of the sealing order must be addressed. The draft 

order presented to me indicated that it would be sealed “until further order”. In that 

regard, I note that one of the underlying principles set out in Sierra Club is that any 

sealing order is to be as minimally intrusive as possible while respecting the open 

court principle that underlies our administration of justice. 

[13] I am not satisfied that it is appropriate to have the affidavit sealed “until further 

order”. In my view, it is more appropriate that the affidavit be sealed only until the 

closing of the transaction with Specialty Carbons, at which time the redacted 

information can be disclosed. I acknowledge Specialty Carbons’ counsel’s 

submissions that sealing of this information is required because it is a commercial 

transaction. I have no doubt Specialty Carbons would prefer that the redacted 

information (including the sale price) be kept confidential on a more indefinite basis. 

However, counsel was not able to point to any prejudice to Specialty Carbons after 

the closing if this information is disclosed. In any event, Specialty Carbons 

voluntarily entered this open court process, and they are subject to the same 

principles set out in Sierra Club as is everyone else. 

[14] Finally, as the Monitor’s counsel acknowledges, it probably makes little 

difference at the end of the day. The Monitor will be required to report the outcome 

of the Specialty Carbons transaction in its later report in terms of advising the 

stakeholders as to the financial benefits to be reaped at the end of the day. 

[15] Accordingly, the sealing order is granted with the amendment that it will be 

sealed only until the closing of the transaction. 

Stay Extension 

[16] The final issue is the stay extension. Many stay extensions have been sought 

and granted in these proceedings. This has not been a straightforward restructuring, 

as the stakeholders well know.  
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[17] The petitioners seek an order extending the stay until April 16, 2018. The 

Monitor supports that relief. The rationale for that length of extension is that there 

are significant tax issues that need to be resolved in terms of realizing on the assets 

and making distributions on as tax-efficient a basis as possible. There also remains 

the not insignificant question as to what view the Canada Revenue Agency might 

take in respect of any proposal that might be put forward by the petitioners. 

[18] The United Mine Workers of America 1974 Pension Plan and Trust (the “1974 

Plan”) does not oppose the extension but notes its frustrations at the delay. I have 

no doubt that there is frustration in that respect. Counsel for the 1974 Plan refers to 

the possibility of calculating a reserve for the tax issues that would allow some 

distribution to the stakeholders. Nevertheless, I accept the Monitor’s submissions 

that such an approach may not be feasible in the circumstances. 

[19] Warrior Met Coal, LLC supports the relief sought even though it is equally 

frustrated by the delay. This frustration, yet support for the extension, is completely 

understandable, given that Warrior Met Coal, LLC stands to benefit from any 

increase in distributions arising from tax savings. 

[20] The significant opposition to further delay comes from the United 

Steelworkers, Local 1-424 (the “Union”), which represents the petitioners’ former 

employees in the British Columbia mines. The Union’s counsel advances the 

argument that there be a “drop-dead” date by which the petitioners must file their 

plan of arrangement. I would not accede to this argument. By granting the extension 

to April 16, 2018, I will have essentially set a deadline for the filing of a plan; 

however, I do not intend to fetter my discretion to possibly grant a further extension 

or extensions in the event that circumstances warrant that relief. Hopefully, no 

further extensions will be necessary, but that will depend on the circumstances and 

whether any such extensions are appropriate. 

[21] The Union also raises the possibility of an interim distribution to the former 

employees. I appreciate the frustration of these individuals who are bearing 

consequences of the delay in making distributions to them. I accept that the delay is 
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having the effect on these employees, as set out in the affidavit filed by the Union. 

Having said that, I cannot see any basis upon which to allow any further interim 

distributions to the former employees. The potential plan is tentative in the sense 

that it is dependent somewhat on certain amounts being available, particularly to the 

1974 Plan, at the end of the day. Accordingly, there is uncertainty about what 

amounts will be distributed, as the stakeholders well know.  

[22] Finally, the Union proposes that the petitioners provide a written explanation 

for the delay in distribution in “plain and accessible English” that it can post on the 

Union’s website so that the employees can better understand the reasons for the 

delay. 

[23] Again, I would not accede to the Union’s submissions. I accept the Monitor’s 

submissions that the Union’s counsel has already received an explanation. It 

involves complicated tax issues, as best as I can determine. Frankly, I do not see 

that there would be any benefit to the former employees if they were provided any 

further detail as to the complicated tax issues and problems that are being 

addressed, even if they could understand them. I do not mean to denigrate the 

understanding of the Union’s members because I would not probably understand 

them either. In sum, I conclude that there is no benefit to directing the Monitor to 

provide this written explanation.  

[24] In any event, I have no doubt that the Union’s counsel can craft some 

communication based on what he has been told about the delay that will properly 

inform the former employees about the status of the restructuring. Unfortunately, I 

suspect that that will be little comfort to them. 

[25] Accordingly, I grant the order to extend the stay until April 16, 2018. 

“Fitzpatrick J.” 


